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From: Olivero Lora, Sofia
To: Chan, Suilin; Aliu, Dorina
Cc: Finocchiaro, Marco; DAgostino, Daniel; Wong, Virginia; Balla, Richard; Ash, Christine
Subject: RE: AX-22-000-1797 [South Fork Wind Farm Complaints]
Date: Wednesday, February 16, 2022 3:52:00 PM
Attachments: (2-16-2022) DRAFT Response to Wainscott letter_SFW OCS permit_SOL Comments.docx


Good afternoon Suilin,
 
I have provided minor comments and edits to the Clean Water Act’ sections 404 and 401(a)(2)
portions of the letter for your consideration. Thank you the opportunity to review the compiled
document.
 
Here is my chain of command for concurrence routing:
 
Marco Finocchiaro (cc’d) – Section Chief, Wetlands Protection Section
Richard Balla (balla.richard@epa.gov) Branch Chief, Watershed Management Branch
Javier Laureano (laureano.javier@epa.gov) Division Director, Water Division
 
Please let us know if there is anything else we need to address moving forward.
 
Thank you,
 
Sofía
 
Sofía Olivero Lora, PhD (she/her/hers)
Wetlands Protection Section
Watershed Management Branch
U.S. Environmental Protection Agency, Region 2
290 Broadway, 24th Floor
New York, NY 10007
OliveroLora.Sofia@epa.gov
212-637-3838
 


From: Chan, Suilin <Chan.Suilin@epa.gov> 
Sent: Wednesday, February 16, 2022 2:53 PM
To: Aliu, Dorina <Aliu.Dorina@epa.gov>; Olivero Lora, Sofia <OliveroLora.Sofia@epa.gov>
Cc: Finocchiaro, Marco <Finocchiaro.Marco@epa.gov>; DAgostino, Daniel
<DAgostino.Daniel@epa.gov>; Wong, Virginia <Wong.Virginia@epa.gov>; Balla, Richard
<Balla.Richard@epa.gov>; Ash, Christine <Ash.Christine@epa.gov>
Subject: AX-22-000-1797 [South Fork Wind Farm Complaints]
 
Dorina and Sofia,
 
Thank you again for your responses to the letters sent by the Citizens for the Preservation of
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DRAFT INTERNAL DELIBERATIVE – DO NOT RELEASE











March 8, 2022





Gouri Edlich


Chairwoman


Citizens for the Preservation of Wainscott, Inc.


P.O. Box 816


Wainscott, N.Y. 11975





Dear Ms. Edlich:





[bookmark: _Hlk95745015]Thank you for your January 11, 2022, letters to the U.S. Environmental Protection Agency Administrator Michael Regan on behalf of the Citizens for the Preservation of Wainscott, Inc. (referred to as “CPW”) regarding the South Fork Wind Farm (SFWF) project. As you know, the SFWF is a 132-megawatt offshore wind project to be constructed 35 miles east of Montauk, New York. This project includes 12 wind turbine generators, submarine cables, and a 138-kilovolt AC transmission cable that will connect the SFWF to the existing electric grid in East Hampton, New York. Your three letters to Administrator Regan raise concerns regarding:



1) Emission offsets for sources subject to the Outer Continental Shelf (OCS) air permitting program under the Clean Air Act (CAA).


2) Potential environmental and health impacts of the onshore transmission cable in the hamlet of Wainscott in the town of East Hampton, New York. 


3) Potential risks posed to residents served by private drinking water wells from the construction of the onshore transmission cable near areas where groundwater is contaminated by per- and polyfluoroalkyl substances (PFAS). 


 


This letter addresses both the Clean Water Act and Clean Air Act related concerns.





Clean Air Act-Related Concerns





CPW expressed concern regarding the emission offsets requirements for implementing the OCS air permitting program under the CAA. These concerns include: (1) EPA’s decision not to require offsets for SFWF construction-related emissions, (2) the public process EPA used to arrive at this decision, and (3) the potential harm to onshore residents from not requiring offsets of construction-related emissions of the SFWF project. 	Comment by Curley, Michael: Sounds sort of funny to my ear. (As opposed to offshore residents?) The letter seems to limit its interest to Massachusetts residents; so, maybe just substitute “Massachusetts” here?	Comment by Montanez, Jessica: The CPW concern is for the NY residents.	Comment by Curley, Michael: I’m not so sure. The emissions offsets they’re demanding would be obtained in Massachusetts, not NY, which the letter recognizes. And the letter (at least on pages 6-7) only specifies Massachusetts residents when it raises the issue of the health impacts from not requiring construction-related offsets.

That said, we certainly don’t have to specify Massachusetts here.	Comment by Montanez, Jessica: Can we just say residents or potential harm onshore from not requiring offsets? This text, onshore residents, is coming from CPW’s letter.	Comment by Wortman, Eric: Region 1 is okay with the text as or modifying it to just say residents.  Leaving the comment for Brian’s input, but we don’t feel strongly either way.





EPA’s Decision Not to Require Offsets for SFWF Construction-related Emissions





The EPA proposed an initial draft permit for the SFWF project on June 24, 2021. On October 20, 2021, the EPA reopened the public comment period for this permit to request comment on a revision to the draft permit that removed the requirement to obtain emission offsets for construction emissions. EPA explained that, since the initial public comment period on the draft permit, it had reassessed the application of the offset requirements under the Nonattainment New Source Review (NNSR) program for OCS sources subject to the OCS air permit program at 40 C.F.R. part 55, and tentatively determined that the statute and regulations do not require offsets for construction emissions. EPA recognized that this constituted a change in its permitting approach, explained the bases for this proposed interpretation, and requested public comment by December 6, 2021, in a reopened public comment period for the SFWF permit. Your January 11, 2021, letter describes various concerns you have with EPA’s determination, claiming that: (1) EPA’s decision departs from Congress’s intent in enacting the CAA, (2) EPA’s revised draft permit violates clear federal and state legal mandates in relation to CAA requirements governing offshore construction, and (3) EPA failed to explain adequately why the Agency reversed its prior decision to require offsets for construction emissions. Each of the assertions you expressed on CPW’s behalf are  addressed in the following paragraphs.





	Congressional Intent





For evidence of Congressional intent, your letter relies on one provision in the Act to the exclusion of other relevant provisions. While the definition of OCS source in CAA section 328(a)(4)(C) includes, among other things, “construction” activities, this does not by itself establish that the offset requirement of the non-attainment NSR program necessarily applies to emissions associated with construction activities at an OCS source. Section 328(a)(1) of the CAA explicitly states that state and local requirements for emission offsets shall be the same as would be applicable if the source were located in the corresponding onshore area, in this case the Commonwealth of Massachusetts. The U.S. Court of Appeals for the District of Columbia Circuit has affirmed that this language means exactly what it says in the context of offsets.  Santa Barbara Air Pollution Control District v. EPA, Case No. 92-1569 (D.C. Cir. Aug. 2, 1994) Slip Op. at 5 (“[statute] explicitly calls on the Agency to promulgate the same offset requirements as would be applicable if the source were located in the corresponding onshore area.”) (internal quotations omitted). 





The NNSR requirements in the Massachusetts COA do not require offsets for construction emissions. EPA’s final permit does include both control technology requirements for construction activities and the requirement to obtain offsets for operational emissions. The final permit also reflects the fact that pollutant emissions from vessels within 25 miles of the associated OCS source are considered part of the windfarm’s potential to emit, which determines which requirements of the CAA apply. 


  


	Applicable Federal and State Legal Requirements





EPA’s October 20, 2021, Supplemental Fact Sheet includes a lengthy and robust explanation of the reasons for EPA’s change in position. As noted earlier, the Commonwealth of Massachusetts is the COA for this action. Consequently, based on section 328(a)(1) of the CAA and 40 C.F.R. § 55.14(e)(11), the nonattainment new source review (NNSR) requirements that apply to SFWF are derived from the Massachusetts NNSR program, which is implemented under 310 CMR 7.00, Appendix A. These regulations have been approved by EPA as meeting the requirements of EPA’s regulations at 40 C.F.R. § 51.165, which implements the CAA’s statutory NNSR requirements. 


Our Supplemental Fact Sheet explained that there are four main elements for meeting the NNSR permitting requirements. One of those elements is the requirement to obtain offsets for NNSR pollutant emissions prior to commencing operation. Our Supplemental Fact Sheet also noted that EPA and state/local permitting authorities implementing the NNSR program have interpreted the NNSR CAA requirements as only requiring offsets for operating emissions, not construction emissions. Therefore, EPA’s decision to no longer require offsets for construction emissions is supported by text in the Clean Air Act and is reflected in EPA regulations as discussed in EPA’s October 20, 2021, Supplemental Fact Sheet. 





	Reasons EPA Reversed its Prior Decision to Require Offsets for Construction Emissions





EPA’s Supplemental Fact Sheet explicitly stated that the Agency undertook a closer review of the applicable provisions of federal and state law and, based on that review, concluded that applying the offset requirements in the NNSR program on the OCS only to emissions associated with the operation of SFWF is consistent with the statute and applicable regulations and with how EPA and the states have implemented the NNSR program. We specifically requested comment on our reading of CAA sections 328 and 173, 40 CFR part 51, and the Massachusetts NNSR regulations to support our conclusion. CPW’s letter does not engage with EPA’s full explanation or provide any independent analysis of the applicable law that would have been sufficient to persuade EPA that offsets for emissions from construction activities are required in the corresponding onshore area. 





Furthermore, and as articulated in the lengthy explanation and legal analysis in EPA’s Supplemental Fact Sheet, EPA fully analyzed applicable federal and state law in proposing to issue a permit to SFWF that did not require emissions associated with construction activities to be offset. The text of the CAA and EPA regulations, and the Commonwealth’s practices in implementing the NNSR requirements in its EPA-approved state implementation plan all support the position that emissions associated with construction activities on the outer continental shelf are not required to be offset. 





The Public Process EPA Used to Arrive at its Decision 





Regarding your concerns about the transparency of the process through which EPA revised the draft permit conditions regarding NNSR offsets, the Agency continues to consider the process that EPA applied here to be the appropriate process for the circumstances. Your concern appears to be based on a perception that the final SFWF permit altered a well-established and longstanding policy that was widely known and relied upon by OCS air permitting stakeholders.  However, in truth, there are only two instances where the conditions in an OCS permit issued by EPA had required emissions offsets for construction emissions, both in actions from one EPA Regional Office.[footnoteRef:2]  In each example, the proposal to require offsets for construction emissions was described in less than a paragraph in statements of basis that exceeded 50 pages. In both cases, the few sentences addressing offsets did not analyze or refer to statutory or regulatory provisions to support the inclusion of construction emissions, and no public comments were submitted that required EPA to elaborate in the final permit decision on its rationale for requiring offsets for construction emissions. In addition, these two permitting actions were separated by about 10 years, and neither was accompanied by a general announcement from EPA reflecting a statement of policy or interpretation of the applicable statutes and regulations on the application of the NNSR offset requirement to construction emissions from OCS sources.  [2:  The first was a permit issued by EPA Region 1 on June 2, 2011, for the Cape Wind project, which was ultimately not constructed. EPA did not face the issue again until 2020-2021, when EPA Region 1 considered the application for the Vineyard Wind permit and followed the approach that it had applied in the Cape Wind permit.  
] 






The United States Supreme Court has recognized that agencies may make policy through case-by-case adjudications and that some policies may warrant development in this manner before they are ready to be codified in a rule of general applicability. See SEC v. Chenery Corp., 332 U.S. 194, 199-203 (1947). EPA’s judgment in the case of the SFWF permit was that the application of the offset requirement of the NNSR program to construction emissions from OCS sources was best developed in individual permitting decisions before the Agency considered announcing a generally applicable interpretation or proposed a notice-and comment rulemaking on the topic. The Agency’s analysis indicated that the approach followed in the two previous permits was not a fully-developed EPA policy and was not widely communicated. No party submitted comments on the Agency’s application of the offset requirement to construction emissions in the two prior instances where EPA did so or otherwise sought to engage with EPA on the grounds for applying that approach in those permits. As a result, EPA did not feel it was necessary to make a nationwide announcement of the proposal to pursue a different approach in the SFWF permit. Rather, we chose to solicit input on the application of that approach in this individual permitting action.    





EPA’s approach for soliciting comment on the application of offset requirements to construction emissions in the SFWF permit achieved greater transparency than either of the prior permitting decisions that took a different approach. EPA issued a detailed supplemental fact sheet for the SFWF permit that focused solely on the offset requirement for construction emissions and discussed at length the statutory and regulatory provisions that supported the decision not to require offsets for construction emissions. Further, EPA posted the notice of the Supplemental Fact Sheet on its website as well as in www.regulations.gov.   





During the public comment period from October 20, 2021 through December 6, 2021, the EPA received only three comments, all of which were generally supportive in nature, regarding EPA’s decision to no longer require offsets for construction emissions.  Even with the increased visibility on this offsets issue in the case of the SFWF permit, no stakeholders other than the permit applicant, an offshore industry group, and an environmental consulting firm chose to engage with the Agency on this issue during the public comment period on that permit. Your letter does not explain why you did not present your concerns about this change in the permit during the public comment period. Nevertheless, EPA will consider the concerns you have raised in your letter as we continue to develop Agency policy on this issue and decide whether to continue applying this approach in other permits. In addition, if EPA proposes to apply the same or a similar approach in another permitting decision, there will be another opportunity for affected parties to apprise EPA of their concerns during the public comment period on such an action. 	Comment by Montanez, Jessica: In light of the comment above, should we change this if to a when?





Potential Harm to Onshore Residents from the Construction-Related Emissions of SFWF 





In its January 11, 2022, letter, CPW commented that EPA’s decision to not require offsets for construction emissions in the revised draft permit, “would trigger significant environmental and health harms that will flow both directly from this permit and from the apparent precedent it sets for EPA’s permitting approach going forward.” Id. at 6. CPW also cited concerns for Massachusetts residents, including children with asthma and minority populations.  





As explained in EPA’s June 24, 2021, Fact Sheet, an ambient air impact analysis for the project was conducted to account for both the construction phase and the operational phase emissions. The construction phase emissions account for the highest annual emissions from the source, and the analysis of ambient air impacts due to construction relies on a conservative estimate (i.e., likely to overestimate impacts) of emissions associated with the source. Furthermore, modeling included three different scenarios in which all vessels transit to and from the windfarm from either New Bedford, Massachusetts; New London, Connecticut; or ProvPort in Providence, Rhode Island; and the maximum impacts from any modeled scenario were used for comparison against the relevant air quality metric (e.g., NAAQS, PSD increment). Therefore, ambient air impacts from the source are expected to be no worse than those in the ambient air impact analysis. Furthermore, modeling of construction-related emissions showed that at 50 kilometers from the center of the SFWF project, concentrations of particulate matter and nitrogen dioxide were magnitudes below National Ambient Air Quality Standards.





The final permit also contains Best Available Control Technology and Lowest Achievable Emissions Rate requirements for vessels operating as an OCS source during the construction phase of the project. Thus, compliance with the OCS air permit will control air pollutant emissions from construction of SFWF, thus reducing the amount and impact of air pollutant emissions from construction. In addition, work practice standards that will be employed during the construction of the project include minimizing idling of vessel engines; using ultra-low sulfur diesel fuel to minimize sulfur and particulate emissions; monitoring opacity compliance; and restricting the use of materials containing volatile organic compounds. The permit also contains stringent monitoring, recordkeeping, and reporting requirements to ensure compliance with the permit terms and conditions that limit air pollutant emissions.  





As discussed in EPA’s June 24, 2021 Fact Sheet, EPA also evaluated potential impacts to potentially overburdened communities and conducted enhanced public participation as part of the permit process. The EPA determined that issuance of the final OCS permit for South Fork Wind, LLC will not contribute to NAAQS violations or have potentially adverse effects on ambient air quality. This supports EPA’s conclusion that the issuance of the permit will not cause human health or environmental impacts on the overall population, including children and minority communities.  








Clean Water Act-Related Concerns


 


Degradation of Municipal Water Supplies Due to Construction of Transmission Cable	Comment by Froikin, Sara: Add other sub-headings in the CWA section, or delete this one.	Comment by Olivero Lora, Sofia: Agree with this comment. 


 


The first CWA issue CPW raised relates to the environmental and public health impacts resulting from the project’s construction of a 138-kilovolt AC transmission cable. CPW is concerned that the construction activities are likely to result in a significant degradation of municipal water supplies (including surface or ground water) due to PFAS contamination that results from sediment and dredge fill impacts.


 


The U.S. Army Corps of Engineers (the Corps) administers the federal permitting program under Section 404 of the CWA for the placement of dredged or fill material into federally regulated waters, including wetlands, and Section 10 of the Rivers and Harbors Act for the installation of structures and work performed. A Corps permit may be required if the area is proposed to be filled and/or structures are to be installed. Any dredge or fill impacts to wetlands and streams meeting the definition of Wwaters of the United States require Department of Army authorization under CWA Section 404. To receive authorization, a permit applicant must demonstrate compliance with the CWA Section 404(b)(1) Guidelines (Guidelines), including identification of the least environmentally damaging practicable alternative. This means the U.S. Army Corps of Engineers (Corps) conducts a thorough review of permit application materials to ensure that projects are designed in such a way that any resources that do exist on a given site are avoided to the maximum extent practicable. For more information on federal wetlands regulation, please visit https://www.epa.gov/cwa-404/permit-program-under-cwa-section-404.


 


EPA also reviews proposed Corps permits for compliance with the Guidelines and has veto authority for potential permit actions that include unacceptable adverse impact on one or more of various resources, including fisheries, wildlife, municipal water supplies, or recreational areas. Procedures and timelines for elevation of permit decisions for a higher level of review are outlined in the 1992 404(q) Memoranda of Agreement between EPA and the Department of the Army (MOA). Please see the attached fact sheet on “Clean Water Act Section 404(q) Dispute Resolution Process” for further information. To initiate the elevation process, an EPA Regional office must notify the Corps by letter that the project may result in substantial and unacceptable impacts to Aquatic Resources of National Importance (ARNIs). We conducted our review of the consistency with the Guidelines and coordinated with our Region 2 Office of Environmental Reviews and the EPA Region 1 Office of Environmental Review (as the project proposed impacts in New York and Rhode Island) in drafting a final comment letter issued to the Corps New York District on February 18, 2021. The elevation and veto processes were not initiated consistent with the timelines described in the MOA as EPA did not make the determination that the project may result in substantial and unacceptable impacts to ARNIs. 	Comment by Olivero Lora, Sofia: Please remember to attach the factsheet. Thank you. 


 


Consistent with CWA section 401(a)(2), we received notification on November 17, 2021, of the issuance of a Water Quality Certification from the New York State Department of Environmental Conservation for the construction and the operations and maintenance facility at 541 East Lake Drive on Lake Montauk. We also received notification on November 23, 2021, for the issuance of a Water Quality Certification from the New York State Department of Public Service for the South Fork Wind Export Cable. Based on the location of the project, the CWA section 401 certification conditions, and the information available to EPA regarding the discharge, on December 3, 2021, we notified the Corps of the decision that EPA would not send the notification that the proposed discharge may affect water quality in a neighboring jurisdiction. Upon receipt of that notification, processing of the license or permit may proceed without awaiting further action from EPA pursuant to CWA § 401(a)(2). 


 


We contacted staff at the Corps New York District and confirmed that Department of the Amy permit number NAN-2020-01079 was issued for the proposed project. For more information about this permit, please refer directly to the Corps’ New York District by contacting Stephan A. Ryba, Chief of the Regulatory Branch at 917-790-8512 or via email at stephan.a.ryba@usace.army.mil.  


 


The second CWA issue raised relates to the potential impacts SFWF’s 138-kilovolt AC transmission cable may pose to the Hamlet of Wainscott and Town of Easthampton’s drinking water quality. Specifically, CPW is concerned with the potential risks posed to residents served by private drinking water wells from onshore transmission cable construction activities conducted near areas where groundwater is known to have been contaminated by per- and polyfluoroalkyl substances.


 


In the letter CPW calls for EPA to use its authority under Safe Drinking Water Act (SDWA) section 1431 to stop transmission cable construction activities which may result in impacts to residents using private drinking water wells. One of the crucial requirements of a section 1431 enforcement action is that “appropriate State and local authorities have not acted to protect the health” of residents.[footnoteRef:3] Accordingly, section 1431 should not be used to deal with problems that are being handled effectively by state (including tribes or territories) or local governments in a timely fashion.  [3:  Updated Guidance on Emergency Authority under SDWA Section 1431: (https://www.epa.gov/enforcement/updated-guidance-emergency-authority-under-sdwa-section-1431).
] 



 


The New York State Department of Health, Suffolk County Water Authority (SCWA) and the Town of East Hampton have taken substantial actions at the state and local level to protect residents from the threats posed by PFAS contamination in the local groundwater:


 


· On August 6, 2020, New York state adopted new drinking water standards for public drinking water systems which established maximum contaminant levels (MCLs) of 10 parts per trillion (10 ppt) each for two of the most widespread PFAS contaminants, perfluorooctanoic acid (PFOA) and perfluorooctanesulfonic acid (PFOS). Compliance with these MCLs requires public water systems to notify local health departments of any MCL exceedances. Public water systems are required to work with local health departments to notify the public and develop a course of action to reduce PFAS in drinking water to levels below the MCL. New York State’s Clean Water Infrastructure Act of 2017 provided $185 million in funding to upgrade public water systems impacted by emerging contaminants like PFOA and PFOS as well as funding to connect residents on private wells to municipal drinking water systems. 


 


· A $9.7 million water infrastructure grant was awarded to SCWA and the Town of East Hampton to fund the installation of approximately 45,000 feet of new water main in the Hamlet of Wainscott and the Town of Easthampton. This project was completed in early 2019. The goal of this project was to bring a source of safe municipal drinking water to residents impacted by PFAS contamination within the Hamlet of Wainscott. As of February 2022, approximately 80% of the 518 service connections in the Wainscott Water Supply District have connected or are in the process of connecting to municipal water. 


 


· Additionally, while the water mains were being installed, the Town of Easthampton provided a POET rebate program to Wainscott property owners with wells where PFAS chemicals were detected. This rebate program offered residents reimbursement for 90% of the cost of POET systems or up to $3,000. This rebate program was accompanied by delivery of bottled water to residents concerned about contaminated water at their properties.


 


Under the Safe Drinking Water Act, EPA does not regulate private drinking water wells, nor does it provide recommended criteria or standards for individual wells. Although EPA does not regulate private drinking water wells, to reduce exposure to the known issue of PFAS contamination, residents are urged to connect their homes to the drinking water provided by the Suffolk County Water Authority and the Wainscott Water Supply District. If connecting municipal drinking water is not possible, residents should consider installing Point of Entry Treatment (POET) devices to remove PFAS chemicals from their drinking water. For more information about reducing your risk to PFAS, please visit the following webpage: https://www.epa.gov/pfas/epa-actions-address-pfas. For information on EPA’s whole-of-agency approach to addressing PFAS please visit the following webpage: https://www.epa.gov/pfas. 





I trust that this letter is responsive to CPW's concerns. If you have any questions, please contact Mr. Richard Ruvo at (212) 637-4014 or Ruvo.Richard@epa.gov for CAA-related issues or Mr. Javier Laureano at (212) 637-4125 or Laureano.Javier@epa.gov for CWA-related issues.  





Sincerely,











Lisa F. Garcia


Regional Administrator


EPA Region 2


2









Wainscott (CPW) regarding the South Fork wind energy project. As you know, CPW raised
issues regarding the air permit that Region 1 issued the South Fork project as well as drinking
water and wetland issues in East Hampton, NY that would result from the construction of the
project. The letters were sent to the Administrator and assigned to Region 2 for a direct reply.
Since both air and water issues were raised, my DD thought it would be more appropriate for
Lisa to sign the response letter. Therefore, the response will be circulated to your Branch
Chiefs and Director for concurrence. Please provide me with the names to include in the list.
 


The deadline for the response has been extended until March 8th.  I have merged the air and
water segments into one document. Although the air portion is still undergoing refinement at
OGC, the water portion is done based on the information you sent me earlier in the month. I
thought it would be good for you to see how the entire response looks like in final form. I had
to add an introduction summarizing the air and water issues and some transitioning language
too. Please take a look and let me know if you have any comments or suggestions.
 
Thanks,
Suilin





